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Recently, there has been increased activity in the area of fee disclosures, much of it
precipitated by litigation against plan sponsors and their service providers for allegedly
charging excessive fees. Bills mandating the disclosure of certain fees have been
introduced in Congress. The U.S. Department of Labor (the “DOL”) issued a proposed
regulation under ERISA (the “Regulation”) requiring the disclosure of certain fees,
expenses and conflicts of interest by service providers to the plan representatives with the
authority to enter into service agreements for the plan. It is expected the regulation will
be finalized soon. This article highlights the key provisions of the DOL proposed
regulation. The provisions of the final regulation may be somewhat different from the
proposed regulations described in this article.

Effective Date

The Regulation states that it is effective 90 days after the final version of the regulation is
published. However, it is expected the effective date will be no earlier than January 1,
2009.

Applicability of Regulation

The service providers required to comply with the Regulation are those that provide a
myriad of services to plans, including fiduciary, banking, consulting, custodial, insurance,
investment advisory, investment management, recordkeeping, securities, other
investment brokerage, or third party administration services. In addition, the Regulation
applies to service providers who receive indirect compensation and provide accounting,
actuarial, appraisal, auditing, legal, or valuation services.

Contract Must Be in Writing

The Regulation would require the contract or arrangement to be in writing. Most service
providers already use written agreements.

Services and Compensation
The disclosures must include:

1. All services to be provided to the plan under the contract.



2. For each service, the compensation to be received by the service provider.
Compensation includes money or anything else of value that is received
directly from the plan or plan sponsor, or indirectly from any other source.

3. A description of how the service provider will be paid. This includes whether the
service provider will bill the plan, deduct fees directly from plan accounts, reflect
a charge against plan investments, or receive indirect payments from a third party.
The service provider would also need to describe how any prepaid amounts will
be calculated and refunded when a contract terminates.

Bundled Services

Where services are bundled and provided as part of a package, the allocation of fees
charged among those providing services as part of the package need not generally be
disclosed. However, separate disclosure would be required for direct separate charges
against a plan’s investments that are reflected in the net value of the investment. In
addition, a separate charge set on a transaction basis, such as finder’s fees or brokerage
commissions must be disclosed.

Fiduciary Status

The Regulation would require a service provider to disclose in writing whether he or an
affiliate will provide any services to the plan as a fiduciary.

Financial or Other Interest

Service providers would also need to disclose in writing whether they (or an affiliate) will
have any interest in transactions involving the plan that relate to their contract with the
plan. If they will have an interest, they would need to provide a description of the
transaction and their participation or interest in it.

Other Relationships or Arrangements

The Regulation would require a service provider to disclose in writing whether he (or an
affiliate) has any material relationship or arrangement with another service provider to
the plan that creates or may create a conflict of interest.

Ability to Affect Own Compensation

A service provider would also need to disclose in writing whether he or an affiliate would
be able to affect his own compensation in connection with the provision of services
without the prior approval of an independent plan fiduciary.

Policies to Address Conflicts of Interest



The Regulation would require the written disclosure of whether the service provider or an
affiliate has any policies or procedures that address or prevent actual or potential conflicts
of interest that may have an adverse effect on the provision of services. If a service
provider has policies or procedures, he must provide the responsible plan fiduciary with
an explanation of the policies or procedures and how they address conflicts of interest or
prevent an adverse effect on the provision of services. The Regulation does not require
the creation of such policies.

Material Changes

The terms of the contract must require the service provider to disclose to the responsible
plan fiduciary any material change to the information described above not later than 30
days from the date on which the service provider acquires knowledge of the material
change.

Penalties for Failing to Disclose Required Information

Failure to disclose the required information would result in a prohibited transaction that
could make the service providers liable to restore excess fees to the plan, as well as for
excise taxes and penalties Plan representatives would not incur any liability if they
reasonably believe that their contract with a service provider satisfies the Regulation, but
they failed to receive all of the appropriate documentation and disclosures from the
service provider.

Next Steps

BCG has been working with the American Society of Pension Professionals & Actuaries
and the Council of Independent 402(k) Record-keepers to provide input to the DOL to
assist them in fashioning the final regulation so that it is workable and provides relevant
information to plan sponsors and their representatives in order that they may make
informed decisions in hiring service providers for their plan.

Moreover, since 2003 we have disclosed the fact that we (as well as most other record-
keepers) receive compensation from investment providers (€.g.,mutual fund companies)
for maintaining individual plan participant accounts and other services provided to the
plan. The receipt of such compensation allows us to keep our fees to the plan as low as
possible. We will continue to be in the forefront of the fee disclosure movement to assure
that you receive relevant fee information to allow you to make informed decisions on the
selection of plan service providers.

DOL has recently issued proposed regulations requiring the plan to disclose to
participants certain information concerning plan administration and investment expenses,
and specific fess and charges to their plan accounts. We will update you on these
proposed rules in a later newsletter.



